
 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WILSON DIVISION 
 
In re:   ) 
   ) 
NATIONAL GAS DISTRIBUTORS, LLC, ) Case No. 06-00166-8-ATS 
   ) Chapter 11 
 Debtor.  )  
__________________________________________) 
       ) 
RICHARD M. HUTSON, II, TRUSTEE FOR  ) Adversary Proc.  
NATIONAL AS DISTRIBUTORS, LLC,    ) No. 06-00267-8-ATS 
 f/k/a Paul Lawing, Jr., LLC,   ) 
       ) 
  Plaintiff,    ) 
       ) 
v.       ) 
       ) 
THE SMITHFIELD PACKING COMPANY, ) 
INCORPORATED,     ) 
       ) 
  Defendant.    ) 
__________________________________________) 
 
MEMORANDUM IN SUPPORT OF DEFENDANT’S  MOTION: (A) TO DISMISS 

TRUSTEE’S COMPLAINT FOR FAILURE TO STATE A CLAIM UNDER 
FEDERAL RULE OF BANKRUPTCY PROCEDURE 7012, OR, IN THE 

ALTERNATIVE, (B) FOR SUMMARY JUDGMENT UNDER  
FEDERAL RULE OF BANKRUPTCY PROCEDURE 7056 

 
NOW COMES Defendant The Smithfield Packing Company, Incorporated 

(“Defendant”), by and through counsel, and files this Memorandum (the “Supporting 

Memorandum”) in Support of Defendant’s Motion: (A) To Dismiss The Trustee’s 

Complaint For Failure To State A Claim Under Federal Rule Of Bankruptcy Procedure 

7012, or, in The Alternative, (B) For Summary Judgment Under Federal Rule Of 

Bankruptcy Procedure 7056 (the “Motion”).  In support of the Motion, Defendant 

respectfully states as follows: 

 



 

I.  INTRODUCTION AND BACKGROUND 

 A “derivative” is simply “an agreement between a future buyer and future seller.”  

Michael Durbin, All About Derivatives (McGraw-Hill 2006), p. 1.  In addition to 

specifying the buyer and the seller, every derivative specifies a future price at which 

some item can or must be sold and a future date on or before which such sale must occur.  

Id.   

A “forward contract” is the simplest type of derivative – a forward contract 

obligates one party to buy and the other party to sell a particular item at a set price on 

some date in the future.  Id. at 16.1  In a forward contract relating to a commodity such as 

natural gas, the price of which fluctuates and cannot be predicted into the future with 

certainty, one virtual certainty does exist – one party to the contract, either buyer or 

seller, will have made a “bad bet.”2  The parties will not know the “loser” on the bet or 

the magnitude of the loser’s loss (or, conversely, the winner’s gain) until delivery occurs 

under the forward contract.  At that point in time, but not before, the parties will be able 

to judge whether the forward contract price is higher or lower than the market price of the 

commodity in question at the time of delivery.   

Derivatives such as forward contracts have become a mainstay of the worldwide 

economy.  As of the middle of 2006, there was a notional amount outstanding of interest 

rate swaps, options and currency swaps, and equity derivatives in excess of $250 trillion.  

See International Swaps and Derivatives Association (“ISDA”) 2006 Mid-Year 
                                                 
1 A forward contract’s simplicity distinguishes it from certain other types of derivatives, such as a “futures 
contract” (a standardized forward contract executed at and tradable on an exchange) or an “option contract” 
(which grants the holder the right but not the obligation to buy or sell something at a specified price on or 
before a specified future date).  Michael Durbin, All About Derivatives (McGraw-Hill 2006), p. 2. 
2 The theoretical possibility exists, of course, that the contract price and the actual market price of the 
commodity at the time of delivery will be precisely the same.  The likelihood of this is null when the 
forward contract, as in this case, involves daily deliveries of a volatile commodity such as natural gas at the 
contract price over a multi-month period. 
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Summary, available at www.isda.org/statistics.  Derivative contracts, such as “swap 

agreements,” “forward contracts,” “forward agreements,” “options,” and other “future” 

agreements, especially in the sale of commodities, are different from standard sale or 

supply contracts because such derivative contracts are risk-shifting in nature and their 

purpose is to hedge against fluctuations in the commodities market.  H.R. REP. NO. 101-

484, at 4 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 226.  Thus, such derivative 

contracts have long been accorded special treatment under the United States Bankruptcy 

Code, 11 U.S.C. § 101, et seq. (the “Code”), to avoid the ripple effect that could lead to 

the collapse of an affected market.  Accordingly, the Code provides substantive 

protections and exemptions to parties to derivative contracts, excepting setoffs under such 

contracts from the effect of the automatic stay, excepting such contracts from the general 

unenforceability of ipso facto clauses, and, most pertinently, limiting the ability of a 

trustee to avoid, as preferences or fraudulent transfers, transfers made in connection with 

such contracts.  See, e.g., 11 U.S.C. §§ 546(e)-(g), 362(b)(6), and 362(b)(7).   

Among the effects of these exemptive provisions in the Code is that the “winner” 

of the bet in a forward transaction is not penalized with fraudulent transfer liability if the 

“loser” becomes a debtor in bankruptcy shortly after the transaction.  Such transactions 

can never result in constructive fraudulent transfer liability under the Code for the winner 

of the bet, no matter how big a “win” the winner enjoys.   Even if the debtor entered into 

the forward transaction with actual fraudulent intent, such transaction is exempt from 

avoidance provided that (with respect to actual fraud only) the “winner” entered into the 

transaction in good faith.  

In this case, the Trustee has ignored the fact that the “Transfers” (hereinafter, as 
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defined in the Complaint3) that he seeks to avoid were made under and in connection 

with “swap agreements” and he has filed the Complaint seeking avoidance and recovery 

of the Transfers in violation of the specific provisions of the Code that protect these 

transactions.   

The Transfers that the Trustee seeks to avoid in this Complaint relate to natural 

gas delivered under forward contracts by National Gas Distributors, LLC, the debtor 

herein (the “Debtor”), to Defendant in the year preceding the Debtor’s bankruptcy 

petition date of January 20, 2006.  The terms and conditions of the forward contracts 

were set forth in a form “Base Contract for Sale and Purchase of Natural Gas” 

promulgated by the North American Energy Standards Board, Inc. (“NAESB”) (the 

“Base Contract”), a copy of which was attached to the proof of claim (the “Proof of 

Claim”) filed by Defendant in the bankruptcy case.  (A copy of the Proof of Claim is 

attached hereto as Exhibit A.)  Generally, the Debtor would confirm the purchase and 

sale transaction by an email sent to Defendant setting forth the purchase price for the 

natural gas for a particular future “Delivery Period” (as defined in the Base Contract).  

Attached to the Proof of Claim is an email exchange dated August 12, 2005, which 

effectuated and confirmed the sale of natural gas for the period of November, 2005 

through March, 2006 at a capped price of $6.60 per dekatherm.  Also attached hereto as 

Exhibit B-2 and Exhibit B-3 to the Authentication Declaration of Robert E. Miller, 

attached hereto as Exhibit B, are email exchanges dated April 2, 2004 and February 25, 

2005, which effectuated and confirmed the sale of natural gas, respectively, for the period 

of April, 2004 through March, 2005 at a capped price of $5.70 per dekatherm, plus basis 

                                                 
3 The use herein of the term “Transfers” as that term is defined in the Complaint is not an admission by 
Defendant as to any of the allegations in the Complaint. 
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(gas transport costs), and for the period of April, 2005 through October, 2005, at a capped 

price of $5.75 per dekatherm, plus basis.  (Hereinafter, the “Base Contract,” the April 2, 

2004 email, the February 25, 2005 email, the August 12, 2005 email, and any other 

confirming emails or other oral or written confirmation are referred to collectively as the 

“Forward Contracts.” 4)   

In his Complaint, the Plaintiff, Richard M. Hutson, II, Chapter 11 Trustee (the 

“Trustee”), seeks to avoid the Transfers of natural gas from Debtor to Defendant as 

constructive fraudulent transfers under section 548(a)(1)(B) of the Code, alleging that the 

Debtor sold such natural gas to Defendant at below-market prices, such that the Debtor 

received less than reasonably equivalent value on account of such Transfers, and that the 

Debtor was insolvent at the time of, or rendered insolvent by, the Transfers.     

Alternatively, the Trustee alleges that the Debtors made the Transfers with the 

actual intent to hinder, delay or defraud creditors of the Debtor such that the Transfers are 

actual fraudulent transfers under section 548(a)(1)(A) of the Code.5     

 The Forward Contracts between the Debtor and Defendant constitute “swap 

agreements,” as that term is defined under section 101(53B) of the Code.  Pursuant to 

                                                 
4 Under the Base Contract between the Debtor and Defendant, the term “Contract” is defined as the 
“legally-binding relationship established by (I) the Base Contract, (II) any and all binding Transaction 
Confirmations, and (III) where the parties have selected the Oral Transaction Procedure in Section 1.2 of 
the Base Contract, any and all transactions that the parties have entered into through an EDI transmission or 
by telephone, but that have not been confirmed in a binding Transaction Confirmation.”  The Debtor and 
Defendant selected the Oral Transaction Procedure referenced in Section 1.2 of the Base Contract.   
5 In the First Claim of his Complaint, the Trustee apparently seeks to avoid the Forward Contracts 
themselves or the obligations incurred thereunder as both constructive and actual fraudulent transfers.  See 
Complaint, ¶ 16 (“the contract(s) and any obligation incurred by the Debtor to provide natural gas to 
Plaintiff [sic]…is [sic] avoidable”).  However, because of the broad definition in the Code of “swap 
agreement” (see pp. 10-13, infra), the forward transactions themselves constitute “swap agreements” 
triggering the application of sections 546(g) and 548(d)(2)(D).  Thus, even if the Forward Contracts were 
themselves avoided, which would be a gross frustration of Congress’ intent to exempt such contracts in 
their entirety from the incidents of bankruptcy (infra), the transactions themselves fall within the exemptive 
provisions of the Code.  Therefore, the Court should dismiss any claim of the Trustee for the avoidance of 
the Forward Contracts themselves for the reasons set forth herein.      
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section 546(g) of the Code, the Transfers are excepted from avoidance as constructive 

fraudulent transfers because they were made to a swap participant under or in connection 

with a swap agreement.  Accordingly, the Court should dismiss under section 546(g) the 

Trustee’s claims in the Complaint asserted under section 548(a)(1)(B).   

Furthermore, section 548(c) of the Code prevents the Trustee’s avoidance of the 

Transfers (or value thereof) as actual fraudulent transfers under section 548(a)(1)(A) of 

the Code.  Section 548(c) prevents the avoidance of the Transfers because the Transfers 

were made to a swap participant under or in connection with swap agreements, which, 

under section 548(d)(2)(D), establishes conclusively that Defendant provided value to the 

extent of such Transfers.  Further, though the Trustee in his Complaint acknowledges 

Defendant’s defense under section 548(c) in his Complaint, he fails to allege, and cannot 

allege, that Defendant failed to receive the Transfers in good faith.6    Therefore, the 

Court should dismiss under sections 548(c) and (d)(2)(D) the Trustee’s claims in the 

Complaint for avoidance of actual fraudulent transfers asserted under section 

548(a)(1)(A) of the Code.   

II.  STANDARD FOR DISMISSAL

 “The purpose of Rule 12(b)(6) is to test the legal sufficiency of a complaint” and 

not to “resolve contests surrounding the facts, the merits of a claim, or the applicability of 

defenses.” Presley v. City of Charlottesville, 464 F.3d 480, 483 (4th Cir. 2006) (citing 

Edwards v. City of Goldsboro, 178 F.3d 231, 243-44 (4th Cir. 1999)).  A Rule 12(b)(6) 

motion to dismiss should be granted “if, after accepting all well-pleaded allegations in the 

plaintiff’s complaint as true, it appears certain that the plaintiff cannot prove any set of 

facts in support of his claim entitling him to relief.” Migdal v. Rowe Price-Fleming Int’l, 
                                                 
6 See Complaint, ¶ 26. 
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Inc., 248 F.3d 321, 325 (4th Cir. 2001); see also Venkatraman v. REI Sys., Inc., 417 F.3d 

418, 420 (4th Cir. 2005).   

The Court should dismiss the Trustee’s claims because the Transfers at issue were 

made under or in connection with “swap agreements,” as defined under the Code, and 

cannot be avoided and recovered from Defendant as fraudulent transfers under the plain 

language of the Code.  Since the Trustee references the Proof of Claim in the Complaint 

(see Complaint, ¶15),  the Court can and should consider, as well as take judicial notice 

of, the Proof of Claim and the Forward Contracts attached thereto, in determining this 

Motion.  Enron Corp. v. Citigroup Inc., 2004 Bankr. Lex. 2124, *14 (Bankr. S.D.N.Y. 

2004)(“In reviewing a 12(b)(6) motion, the court may consider the allegations in the 

complaint, exhibits attached to the complaint or incorporated therein by reference, 

matters of which judicial notice may be taken, and documents of which plaintiff has 

notice and on which it relied in bringing its claim or that are integral to its claim. . . .  As 

such, the document relied upon in framing the complaint is considered to be merged into 

the pleading.”)(internal citation omitted).    

 Alternatively, Defendant requests the Court determine the Motion under Rule 56 

of the Federal Rules of Civil Procedure, made applicable to this matter by Bankruptcy 

Rules 9014 and 7056.  Under Rule 56, a party is entitled to summary judgment when 

there is no genuine issue of material fact, and the facts, viewed in the light most favorable 

to the non-moving party, entitle the moving party to judgment in its favor as a matter of 

law.  Hagan v. McNallen (In re McNallen), 62 F.3d 619, 623 (4th Cir. 1995).  Summary 

judgment is not a “disfavored procedural shortcut,” but an important mechanism for 

filtering out “claims and defenses that have no factual basis.”  Celotex Corp. v. Catrett, 
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477 U.S. 317, 327 (1986).  The Court should grant summary judgment if there exists no 

genuine issue as to any material fact and the moving party is entitled to judgment as a 

matter of law.  Scott v. Montgomery County Gov’t, 164 F. Supp. 2d 502, 505 (D. Md. 

2001).  “A party who bears the burden of proof on a particular claim must factually 

support each element of his or her claim.”  Id.  “[A] complete failure of proof concerning 

an essential element . . .  necessarily renders all other facts immaterial.”  Celotex Corp., 

477 U.S. at 323.  Significantly, a “mere scintilla of evidence is not enough to create a fact 

issue.”  Barwick v. Celotex Corp., 736 F.2d 946, 958-59 (4th Cir. 1984).   

 As discussed below, it is undisputed that the Debtor made the Transfers under and 

in connection with the Forward Contracts, that such Forward Contracts and the 

transactions themselves were “forward contracts” and “swap agreements” under the Code 

definitions, and that the Transfers are, therefore, not subject to avoidance or recovery 

from Defendant as fraudulent transfers.   

III.  ARGUMENT 

A. The Transfers Are Not Avoidable As Constructive Fraudulent Transfers 
Under Section 548(a)(1)(B) Of The Code Because The Transfers Were Made 
To A Swap Participant Under Or In Connection With A Swap Agreement 
And Are, Therefore, Excepted From Avoidance As Constructive Fraudulent 
Conveyances Under Section 546(g) Of The Code.    

 
 Section 546(g) of the Code excepts from avoidance as constructive fraudulent 

transfers any transfer made under or in connection with a swap agreement: 

Notwithstanding section 544, 545, 547, 548(a)(1)(B), and 548(b) of 
this title, the trustee may not avoid a transfer, made to a swap 
participant or financial participant, under or in connection with any 
swap agreement and that is made before the commencement of the 
case, except under section 548(a)(1)(A) of this title.   
 

11 U.S.C. § 546(g).   
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Beginning in the original Code in 1978, Congress has included a number of 

provisions in the Code, including sections 546(e)-(g), 362(b)(6), and 362(b)(7), designed 

to protect certain transactions in and affecting financial markets.  As noted by Congress 

in the legislative history for the 1990 amendments to the Code:  

U.S. bankruptcy law has long accorded special treatment to 
transactions involving financial markets, to minimize volatility.  
Because financial markets can change significantly in a matter of 
days, or even hours, a non-bankrupt party to ongoing securities and 
other financial transactions could face heavy losses unless the 
transactions are resolved promptly and with finality.   

 
H.R. REP. NO. 101-484, at 2 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 224.   

 Specifically, “[s]ection 546 of the Bankruptcy Code provides a ‘safe harbor’ for 

certain types of transactions.  The purpose of section 546 is ‘to protect the nation’s 

financial markets from the instability caused by the reversal of [covered] transactions.’”  

Enron Corp v. J.P. Morgan Sec., Inc. (In re Enron Corp.), 325 B.R. 671, 684 (Bankr. 

S.D.N.Y. 2005) (quoting Kaiser Steel Corp. v. Charles Schwab & Co., Inc. (In re Kaiser 

Steel Corp.), 913 F.2d 846, 848 (10th Cir. 1990)).  These safe harbors include section 

546(g) as well as analogous provisions under other subsections of 546 protecting other 

derivative financial transactions.  Bankruptcy courts have routinely applied these safe 

harbor provisions to insulate from avoidance actions financial transactions such as swap 

agreements, including forward agreements, and related transactions.  See e.g., BCP 

Liquidating LLC v. Bridgeline Gas Mktg., LLC (In re Borden Chems. & Plastics 

Operating L.P.), 336 B.R. 214 (Bankr. D. Del. 2006)(summary judgment granted for 

defendant where court found challenged payments were “settlement payments” under 

“forward contracts” and therefore not avoidable as preferences, under section 546(e)); 

Enron Corp. v. Credit Suisse First Boston Int’l (In re Enron Corp.), 328 B.R. 58 (Bankr. 
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S.D.N.Y. 2005), aff’d, 2006 U.S. Dist. LEXIS 57422 (S.D.N.Y. May 2, 2006)(court 

recognized defense to preference and fraudulent transfer claims if transfers occurred 

under “swap agreement,” pursuant to sections 546(e) and (g));  Williams v. Morgan 

Stanley Capital Group, Inc. (In re Olympic Natural Gas Co.), 258 B.R. 161 (Bankr. S.D. 

Tex. 2001), aff’d, 294 F.3d 737 (5th Cir. 2002)(summary judgment granted for defendant 

where court found that payments were “settlement payments” under “forward contracts” 

and therefore not avoidable as preferences under section 546(e)); Interbulk, Ltd. v. Louis 

Dreyfus Corp. (In re Interbulk, Ltd.), 240 B.R. 195, 201 (Bankr. S.D.N.Y. 1999)(in case 

decided under predecessor version of section 546(g), court recognized defense to 

preference action for transfers “under a swap agreement”).   

In 1990, Congress added Section 546(g) to the Code for the purpose of 

prohibiting:  

a bankruptcy trustee from avoiding a transfer under a swap 
agreement entered into before the bankruptcy petition was filed.  An 
exception is created [from the exemption from avoidance] for any 
swap agreement entered into with the actual intent to hinder, delay, 
or defraud any creditor of the debtor, in which case the trustee is 
permitted to avoid the transfer. 

 
H.R. REP. NO. 101-484, at 5 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 227.  The 

protections under section 546(g) were clarified and expanded significantly under the 

October 2005 amendments to the Code under the Bankruptcy Abuse Prevention and 

Consumer Protection Act of 2005 (“BAPCPA”).7       

                                                 
7 One amendment to Section 546(g) under BAPCPA clarified that transfers made under or in connection 
with a “swap agreement” are not avoidable as constructive fraudulent transfers or preferences.  11 U.S.C.§ 
546(g).  This amendment clarified the broad intent and application of the statute and settled a statutory 
ambiguity that had caused one court to find that a transfer must be both “under” and “in connection with” a 
swap agreement for section 546(g) to apply.  See Interbulk, Ltd. v. Louis Dreyfus Corp. (In re Interbulk, 
Ltd.), 240 B.R. 195, 201 (Bankr. S.D.N.Y. 1999)(finding that previous version of section 546(g) required 
transfers be both “under” and “in connection with” swap agreement for section 546(g) to apply).  In this 
case, the Transfers at issue were made both under and in connection with “swap agreements.” 
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The BAPCPA amendments substantially broadened the definition of “swap 

agreement” in the Code.  (The full definition of “swap agreement” under section 

101(53B) with blacklining showing the changes under BAPCPA is attached hereto as 

Exhibit C.)  As Congress stated in the legislative history regarding this amendment: 

As amended, the definition of “swap agreement” will update the 
statutory definition and achieve contractual netting across 
economically similar transactions.  
 
The definition of “swap agreement” originally was intended to 
provide sufficient flexibility to avoid the need to amend the 
definition as the nature and uses of swap transactions matured.  To 
that end, the phrase “or any other similar agreement” was included 
in the definition.  (The phrase “or any similar agreement” has been 
added to the definitions of “forward contract,” “commodity 
contract,” “repurchase agreement” and “securities contract” for the 
same reason.)   

 
H.R. REP. NO. 109-31, Pt. 1, at 128 (2005), reprinted in COLLIER ON BANKRUPTCY, App. 

Pt. 10-403 (2006).8

 Since the recent amendments, there have been no reported bankruptcy cases that 

have analyzed or applied the protections under section 546(g) of the Code and the 

expanded definition of “swap agreement” to a Chapter 5 avoidance action.   However, 

certain commentators noted the significant expanded protection of such transactions, 

stating: 

The expanded definitions--especially the definition of “swap 
agreement”--are now so broad that nearly every derivative 
contract is subject to the Code’s protection.  Instead of protecting 
particular counterparties to particular transactions, the Code now 
protects any counterparty to any derivatives contract.  Entire 
markets have been insulated from the costs of a bankruptcy 
filing by a financial contract counterparty.  Equally important, 
the amendments limit judicial discretion to assess the economic 
substance of financial transactions, even those that resemble 

                                                 
8 As discussed below, the Forward Contracts meet the current definition of “swap agreement.”  The 
Forward Contracts would have also satisfied the definition of “swap agreement” before BAPCPA. 
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ordinary loans or that retire a debtor’s outstanding debt or equity.  
The reforms of 2005 direct judges to apply a formalistic inquiry 
based on industry custom: a financial transaction is a “swap,” 
“repurchase transaction,” or other protected transaction if it is 
treated as such in the relevant financial market.   
 

. . . . 
 
This shift in the Code effectively eliminates the concept of protected 
parties with respect to forwards and commodity contracts. Any 
counterparty to these contracts is a “swap participant” and 
therefore protected.  This conclusion creates no tension with the 
various provisions--362(b)(6), 546(e), and 556--that permit only 
certain parties to forward and commodity contracts to enjoy the 
Code’s safe harbors.  These provisions protect particular parties, but 
they do not rule out safe harbors for other counterparties under other 
provisions of the Code.  Indeed, courts have long recognized 
significant overlap in the Code’s definitions, and Congress was 
fully aware that the new definition of “swap agreement” would 
cover all forwards.  Indeed, legislative history indicates that 
Congress was aware that all of the Code’s definitions overlap 
considerably.  

 
Edward R. Morrison & Joerg Riegel, Financial Contracts and the New Bankruptcy Code: 

Insulating Markets from Bankrupt Debtors and Bankruptcy Judges, 13 Am. Bankr. Inst. 

L. Rev. 641, 652 (2005)(emphasis added). 

 A significant change under BAPCPA to the definition of “swap agreement” was 

the clarification that “a commodity index or a commodity swap, option, future, or 

forward agreement” falls within the definition of “swap agreement.”  11 U.S.C. § 

101(53B)(A)(i)(VII)(emphasis added).  The inclusion of “forward agreement” in the 

expanded definition of “swap agreement” was intended to cover not only “forward 

contracts,” as that term is defined in section 101(25) of the Code (see infra), but also any 

forward transaction.   H.R. REP. NO. 109-31, Pt. 1, at 129 (2005), reprinted in COLLIER 

ON BANKRUPTCY, App. Pt. 10-405 (2006) (“The use of the term ‘forward’ in the 

definition of ‘swap agreement’ is not intended to refer only to transactions that fall within 
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the definition of ‘forward contract.’  Instead, a ‘forward’ transaction could be a ‘swap 

agreement’ even if not a ‘forward contract.’”).9  Thus, even an undocumented forward 

transaction constitutes a “swap agreement.”   

i. The Forward Contracts At Issue Are “Forward 
Agreements” And “Swap Agreements” As Those Terms 
Are Defined Under The Code And Applicable Law.    

 
Under section 101(25), “forward contract” is defined, to include, in pertinent part: 

(A) a contract (other than a commodity contract) for the purchase, sale, or 
transfer of a commodity, as defined in section 761(8) of this title, or any 
similar good, article, service, right, or interest which is presently or in the 
future becomes the subject of dealing in the forward contract trade, or 
product or byproduct thereof, with a maturity date more than two days 
after the date the contract is entered into, including, but not limited to, a 
repurchase transaction, reverse repurchase transaction, consignment, lease, 
swap, hedge transaction, deposit, loan, option, allocated transaction, 
unallocated transaction, or any other similar agreement; 
      (B) any combination of agreements or transactions referred to in 
subparagraphs (A) and (C); 
      (C) any option to enter into an agreement or transaction referred to in 
subparagraph (A) or (B); [or] 
      (D) a master agreement that provides for an agreement or transaction 
referred to in subparagraph (A), (B), or (C), together with all supplements 
to any such master agreement, without regard to whether such master 
agreement provides for an agreement or transaction that is not a forward 
contract under this paragraph, except that such master agreement shall be 
considered to be a forward contract under this paragraph only with respect 
to each agreement or transaction under such master agreement that is 
referred to in subparagraph (A), (B), or (C)  . . .  
 

11 U.S.C. § 101(25).  (A copy of the full text of section 101(25) showing the blacklined 

changes to this section under BAPCPA is attached hereto as Exhibit D.)  In explaining 

the “forward contracts” to be protected under the Code, the legislative history to the 1990 

Amendments states: 

The primary purpose of a forward contract is to hedge against 
possible fluctuations in the price of a commodity.  This purpose is 

                                                 
9 The Forward Contracts would qualify as “swap agreements” under the former definition of “swap 
agreement” as well. 

 13



 

financial and risk-shifting in nature, as opposed to the primary 
purpose of an ordinary commodity contract, which is to arrange for 
the purchase and sale of the commodity.  If the price of a 
commodity – such as crude oil or soy beans – rises or falls on some 
future date, the buyer or seller can minimize the risk involved 
through the use of forward contracts to offset the fluctuation in price 
from the date of the agreement to the actual date of transfer or 
delivery.   

 
H.R. REP. NO. 101-484, at 4 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 226. 
 
 In the instant case, the Forward Contracts meet the Code definition of “forward 

contract.”  First, in applying this definition of “forward contract,” courts have deemed 

natural gas to be a commodity under this definition.  See, e.g., BCP Liquidating LLC v. 

Bridgeline Gas Mktg., LLC (In re Borden Chemicals & Plastics Operating L.P.), 336 

B.R. at 218 (“This Court believes that, at this point in time, it can hardly be questioned 

that natural gas is a commodity under the Code.”); In re Mirant, 310 B.R. 548, 565 

(Bankr. N.D. Tex. 2004)(“natural gas is a commodity”).   

Additionally, since the Forward Contracts provided for delivery of natural gas at a 

fixed price during a future Delivery Period (as defined in the Base Contract), the Forward 

Contracts have a maturity date beyond two days after the date of the contract.  BCP 

Liquidating LLC v. Bridgeline Gas Mktg., LLC (In re Borden Chemicals & Plastics 

Operating L.P.), 336 B.R. at 223 (contract met definition of forward contract where 

natural gas delivered more than two days after contract date).     

Specifically, section 1.2 of the Base Contract provides for gas and purchase 

transactions for a certain “Delivery Period” to be effectuated by an EDI (electronic data 

interchange, as specifically defined in the Base Contract) transmission or telephone 

conversation, which may then be confirmed by a written confirmation.  This oral or EDI 

transmission will provide for the purchase price and “Delivery Period” for the natural gas 
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by the Debtor to Defendant.  The Debtor then delivers the natural gas in the designated 

“Delivery Period” at the agreed upon price and invoices Defendant for such natural gas in 

the month after delivery.  

For example, the email dated August 12, 2005, attached to the Proof of Claim, 

effectuated and confirmed the sale of natural gas from the Debtor to Defendant for the 

period of November 2005 through March 2006 at a capped price of $6.60 per dekatherm.  

The emails dated April 2, 2004 and February 25, 2005, attached hereto as Exhibits B-2 

and B-3, effectuated and confirmed the sale of natural gas, respectively, for the period of 

April, 2004 through March, 2005 at a capped price of $5.70 per dekatherm, plus basis, 

and for the period of April, 2005 through October, 2005, at a fixed price of $5.75 per 

dekatherm, plus basis.  In this manner, the Debtor would effectuate a transaction with 

Defendant by email setting forth the natural gas price and the future “Delivery Period.”  

The Delivery Period set forth in these emails would be for multiple future months.  

Accordingly, the Forward Contracts between the Defendant and the Debtor provided for 

a maturity date well beyond the minimum two-day maturity period required under the 

Code definition of “forward contract.”       

Finally, the Base Contract itself, which is a standard form contract produced by 

the NAESB, provides that, “the parties agree that the transactions hereunder constitute a 

‘forward contract’ within the meaning of the United States Bankruptcy Code and that 

Buyer and Seller are each ‘forward contract merchants’ within the meaning of the United 

States Bankruptcy Code.”  See Base Contract, ¶ 10.5.  Accordingly, the parties agreed at 

the time of entering into the Base Contract that the Forward Contracts were “forward 

contracts.”   
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Therefore, by their plain terms, the Forward Contracts between Defendant and the 

Debtor meet the Code definition of “forward contracts.”  However, even if there was any 

question of whether the Forward Contracts meet the definition of “forward contract” 

under section 101(25) of the Code, the Forward Contracts clearly involve forward 

transactions, i.e., the sale and delivery of natural gas at a fixed price during future 

delivery periods, such that the Forward Contracts constitute “forward agreements” as that 

term is used in definition of “swap agreement.”  11 U.S.C. 101 (53B)(A)(i)(VII);   H.R. 

REP. NO. 109-31, Pt. 1, at 129 (2005), reprinted in COLLIER ON BANKRUPTCY, App. Pt. 

10-405 (2006) (“The use of the term ‘forward’ in the definition of ‘swap agreement’ is 

not intended to refer only to transactions that fall within the definition of ‘forward 

contract.’  Instead, a ‘forward’ transaction could be a ‘swap agreement’ even if not a 

‘forward contract.’”).   

Accordingly, as a matter of law, the Forward Contracts between the Debtor and 

Defendant are commodity forward transactions and forward agreements and therefore 

meet the definition of “swap agreements” under section 101(53B)(A)(i)(VII) of the Code.      

ii. Defendant Is A “Swap Participant” As That Term Is 
Used In Section 546(g) Of The Code.   

 
One of the requirements under section 546(g) of the Code is that the transfers be 

made by or to a “swap participant.”  The Code defines “swap participant” as “an entity 

that, at any time before the filing of the petition, has an outstanding swap agreement with 

the debtor.”  11 U.S.C. § 101(53C). 

Since the Forward Contracts constitute prepetition “swap agreements,” it is 

indisputable that Defendant is a “swap participant” for purposes of the Code.   
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iii. Because The Transfers Were Prepetition Transfers 
Made To A Swap Participant Under Or In Connection 
With A Swap Agreement, Section 546(g) Prevents The 
Avoidance Of The Transfers As Constructive 
Fraudulent Transfers.   

   
As noted above, Section 546(g) states, in relevant part, that, “notwithstanding 

section 548(a)(1)(B),” the trustee cannot avoid a transfer made to a swap participant 

under or in connection with any swap agreement, except under section 548(a)(1)(A).  11 

U.S.C. § 546(g).   

Because the Forward Contracts are “swap agreements,” Defendant is a “swap 

participant” and the Transfers the Trustee seeks to avoid were made under and in 

connection with such “swap agreements,” section 546(g) prevents the avoidance of the 

Transfers as constructive fraudulent transfers under section 548(a)(1)(B) of the Code.  

Therefore, the Court should dismiss in their entirety the Trustee’s section 548(a)(1)(B) 

claims in the Complaint.   

B. The Transfers Are Not Subject To Avoidance And Recovery From 
Defendant As Actual Fraudulent Transfers Because Defendant Received 
Such Transfers For Value And In Good Faith, Such That Defendant May 
Retain Such Transfers Under Section 548(c) Of The Code.  

 
 In the Third Claim of his Complaint, the Trustee alleges that, “[p]ursuant to 11 

U.S.C. §§ 548(c) and 550(a), Plaintiff may recover from the Defendant the full value of 

the Transfers as set forth herein for the benefit of the Debtor’s estate, except only to the 

extent the Defendant gave value to the Debtor in exchange for such Transfers [sic].”   See 

Complaint, ¶ 26.  In this paragraph, the Trustee appears to concede (as he must) 

Defendant’s good faith in entering into the Forward Contracts and further concedes that, 

under section 548(c) of the Code, Defendant can retain the Transfers (and the value of the 

Transfers) to the extent of the “value” that Defendant provided to the Debtor in exchange 
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for the Transfers. 

 Section 548(c) of the Code provides Defendant with a complete defense to the 

Trustee’s claims seeking avoidance of the Transfers as actual fraudulent transfers under 

section 548(a)(1)(A) of the Code. 10  Section 548(c) provides: 

Except to the extent that a transfer or obligation voidable under this 
section is voidable under section 544, 545, or 547 of this title, a 
transferee or obligee of such a transfer or obligation that takes for 
value and in good faith has a lien on or may retain any interest 
transferred or may enforce any obligation incurred, as the case may 
be, to the extent that such a transferee or obligee gave value to the 
debtor in exchange for such a transfer or obligation. 

 
11 U.S.C. § 548(c).  

In another example of the Code’s protection from avoidance of transactions in 

connection with a “swap agreement,” section 548(d)(2)(D) provides a conclusive and 

irrebutable presumption of “value” in exchange for transfers in connection with a “swap 

agreement.”   Section 548(d)(2)(D) provides: 

(2) In this section – 
 

(D) a swap participant or financial participant that receives a 
transfer in connection with a swap agreement takes for value to the 
extent of such transfer;  

 
11 U.S.C.§ 548(d)(2)(D).  (The full text of section 548 of the Code showing the 

blacklined changes made to this section under BAPCPA is attached hereto as Exhibit E.)  

Section 548(d)(2)(D) confirms that value is given with respect to any transfers made by a 

debtor to a swap participant in connection with a “swap agreement.”  See Gredd v. Bear 

                                                 
10 To the extent section 548(c) of the Code is an affirmative defense, the Court can review this affirmative 
defense on this Motion since this affirmative defense appears on the face of the Trustee’s Complaint (see 
Complaint, ¶26).  Campbell v. Cathcart (In re Derivium Capital, LLC), 2006 Bankr. LEXIS 3592 (Bankr. 
D.S.C. Dec. 22, 2006) (“Notwithstanding the general rule that affirmative defenses should not be 
considered on a motion to dismiss, the Fourth Circuit allows defenses to be considered if they clearly 
appear on the face of the complaint.”). 
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Stearns Securities Corp. (In re Manhattan Investment Fund Ltd.), 2007  Bankr. LEXIS 

49, *35 (Bankr. S.D.N.Y. 2007) (citing to analogous provision, section 

548(d)(2)(B))(“There is no dispute that Bear Stearns took the transfers in question for 

value; however the relevant issue herein is whether or not Bear Stearns took in good 

faith.”); COLLIER ON BANKRUPTCY, ¶ 548.09[4] (15th ed. 2006)(in discussing similar 

language pertaining to master netting agreements, stating: “As a consequence, much like 

the effect of the other clauses of section 548(d)(2), section 548(d)(2)(C) [sic] essentially 

provides for a statutory presumption that value is given with respect to master netting 

agreements with respect to overall value across each of the connected financial 

contracts.”).   

Congress’ intent to create a statutory presumption of “value” given in exchange 

for transfers in connection with a “swap agreement” is further demonstrated by the 

adoption of similar language dealing with master netting agreements, added as section 

548(d)(2)(E) under BAPCPA.  The legislative history for this new section 548(d)(2)(E) 

under BAPCPA describes that the purpose of the addition is: 

to provide that transfers made under or in connection with a master 
netting agreement may not be avoided by a trustee except where 
such transfer is made with actual intent to hinder, delay or defraud 
and not taken in good faith. This amendment provides the same 
protections for a transfer made under, or in connection with, a 
master netting agreement as currently is provided for margin 
payments, settlement payments and other transfers received by 
commodity brokers, forward contract merchants, stockbrokers, 
financial institutions, securities clearing agencies, repo participants, 
and swap participants under sections 546 and 548(d), except to the 
extent the trustee could otherwise avoid such a transfer made under 
an individual contract covered by such master netting agreement. 
 

H.R. Rep. No. 109-31, 109th Cong., 1st Sess. 132, footnote 11 (2005), reprinted in 

COLLIER ON BANKRUPTCY, ¶ 548.09[4] (15th ed. 2006). 
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 Since the Transfers in the instant case were made to a “swap participant” in 

connection with “swap agreements,” Defendant provided “value” in exchange for such 

Transfers and is entitled to retain the full value of such Transfers under section 548(c) of 

the Code, to the extent Defendant received such Transfers in good faith.   

 As noted above, the Trustee references section 548(c) in his Complaint.  In 

making this reference, the Trustee does not allege that Defendant received the Transfers 

in bad faith, nor is there any allegation in the Complaint that Defendant acted in bad faith.  

Accordingly, the failure of the Trustee to allege any lack of good faith on the part of 

Defendant in the Complaint, despite the reference to section 548(c), demonstrates there is 

no material issue of fact that Defendant received the Transfers in good faith.11   

Since there is no material issue of fact as to whether Defendant received the 

Transfers in good faith and gave “value” in exchange for the Transfers, section 548(c) of 

the Code prevents the Trustee from avoiding the Transfers as actual fraudulent tranfers, 

and the Court should dismiss the Trustee’s claims under section 548(a)(1)(A).   

IV.  CONCLUSION 

 For the reasons stated above, the Court should grant the Motion, under 

Bankruptcy Rule 7012(b)(6), and dismiss the Trustee’s claims in the Complaint seeking 

to avoid and recover the Transfers as fraudulent transfers, under sections 548(a)(1)(A) 

                                                 
11 To the extent the Court determines it must receive evidence on the Defendant’s “good faith” to determine 
completely the Defendant’s section 548(c) defense to actual fraudulent transfers, the Court should grant 
partial summary judgment under Rule 56(d) of the Federal Rules of Civil Procedure, made applicable by 
Bankruptcy Rule 7056(d), on the section 548(c) issue of “value.”  See Fetla’s Trading Post, Inc. v. Granet 
(In re Fetla’s Trading Post, Inc.), 2006 Bankr. LEXIS 696 (Bankr. N.D. Ill. May 4, 2006)(“Fed. R. Civ. P. 
56(d) provides for the situation when judgment is not rendered upon the whole matter, but only a portion 
thereof.  The relief sought pursuant to Rule 56(d) is styled partial summary judgment.  Partial summary 
judgment is available to dispose of one or more counts of a complaint in their entirety.  Rule 56(d) provides 
a method whereby a court can narrow issues and facts for trial after denying in whole or in part a motion 
properly brought under Rule 56.”).  The Defendant, of course, reserves all of its rights to dispute that the 
Debtor made the Transfers with actual fraudulent intent, as required by section 548(a)(1)(A). 
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and 548(a)(1)(B) of the Code.  Alternatively, the Court should grant summary judgment 

in favor of Defendant as to the Trustee’s claims in the Complaint seeking to avoid and 

recover the Transfers as fraudulent transfers, under both sections 548(a)(1)(A) and 

548(a)(1)(B) of the Code.  Finally, Defendant requests the Court to award it the costs and 

expenses, including attorneys’ fees, it has incurred in defending against this adversary 

proceeding, and to grant Defendant such other and further relief the Court deems 

appropriate.   

Respectfully submitted, this the 15th day of February, 2007. 

MCGUIREWOODS LLP 
 

By:  /s/ Robert A. Cox, Jr.________________ 
Thomas E. Cabaniss (NC Bar No. 25881) 
Dion W. Hayes (not admitted in NC) 
Robert A. Cox, Jr. (NC Bar No. 21998) 
Bank of America Corporate Center 
100 North Tryon Street, Suite 2900 
Charlotte, North Carolina 28202 
Telephone: (704) 373-4637 

Counsel to The Smithfield Packing 
Company, Incorporated 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true copy of the foregoing MEMORANDUM IN 
SUPPORT OF DEFENDANT’S  MOTION: (A) TO DISMISS TRUSTEE’S 
COMPLAINT FOR FAILURE TO STATE A CLAIM UNDER FEDERAL RULE OF 
BANKRUPTCY PROCEDURE 7012, OR, IN THE ALTERNATIVE, (B) FOR 
SUMMARY JUDGMENT UNDER FEDERAL RULE OF BANKRUPTCY 
PROCEDURE 7056 was sent to those parties receiving notice in the above-referenced 
proceeding through the Court’s CM/ECF system and sent to the following parties by 
regular U.S. mail, this 15th day of February, 2007:  
 
John A. Northen, Esq. 
David M. Rooks, Esq. 
Stephanie Osborne-Rodgers, Esq. 
NORTHEN BLUE LLP 
Post Office Box 2208 
Chapel Hill, North Carolina 27515-2208 
 
 
 
       /s/ Robert A. Cox, Jr. 
       Robert A. Cox, Jr.  
 

      

 
 
 
\4424263 
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